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THE ETHICS OF LAND RESTITUTION

Jakobus M. Vorster

ABSTRACT

Many indigenous communities were dispossessed of their land during the
period of colonial rule. This long process resulted in forced demographic
removals and perennial poverty. Nowadays these communities, especially
Third World groups, seek redress of this situation through legal processes
of land restitution. This process is met by resistance from landowners in
these countries, the colonial powers of old, as well as from big corpora-
tions that benefited from the dispossession. The investigation undertaken
in this article addresses the ethics of land reform from a Christian ethical
perspective. The policy of land restitution in South Africa is used as a case
study, but the results of this research are also applicable to other parts
of the world where land restitution is considered. The article first evalu-
ates the biblical teachings of land and land reform and their implications
for modern ethics. In the light of these issues, the article addresses the
question of whether land ownership can be considered as a fundamental
human right. The article also focuses on the legality of expropriation and
dispossession of land for the purposes of restitution. Moreover, guidelines
for fair and legal restitution within the context of Christian ethics and legal
philosophical principles are proposed.

KEY WORDS: Christian ethics, land restitution, property rights, land reform,
moral human rights, legal human rights

1. Introduction

THE RESTITUTION OF LAND OWNERSHIP HAS BECOME a central political is-
sue in virtually all the countries that were under colonial rule. Colonial
powers and settlers from outside dominated the property and ownership
arena for many centuries. Today, indigenous peoples and previously dis-
advantaged groups are campaigning for restitution because they rightly
argue that insecurity of property rights and land ownership upholds their
poverty and perennial social distress. Women and children especially are
two vulnerable groups when property rights are not secured (Nonyana
2003, 1). Without land they remain poor and cannot execute their family
rights. Land ownership is seen as their means to escape from continuous
poverty and its harsh effects.

In the current human rights debate, various questions concerning
property rights arise, especially with regard to the implementation of
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socioeconomic rights. The most important of these issues include the fol-
lowing: Should private ownership of land be regarded as a fundamental
right? In other words, should the right to land ownership be enforced by a
court of law in a constitutional democracy to compel a government to pro-
vide land to all its citizens? How should historic imbalances be rectified?
Is redistribution of land feasible, and if so, how should it be realized?
What role can the international community play in the process of land
restitution in former colonies? This article investigates these questions
from a Christian ethical perspective. The focus is primarily on the official
land restitution program in South Africa but the results of this research
are also applicable to other parts of the world where land restitution is
considered.

A Christian ethical approach is particularly important because Eu-
ropean settlers in South Africa seized land and justified it with certain
Christian convictions flowing mainly from a specific literalist interpre-
tation of the ethics of the Old Testament. The abuse of the Old Testament
with regard to property is evident from South African history—especially
material dealing with the history of some of the white “Voortrekkers” dis-
possessing the land of indigenous tribes by applying the Exodus motif
in a literal manner. They regarded themselves as a people called by God
to occupy the “Promised Land,” to drive away the “pagan nations,” and
to establish a Christian state (see Vorster 2000, 38). The British colo-
nial policy also implemented the missionary character of Christianity
to justify colonization. This idea entailed that colonization is better for
everyone because it would bring the “light of Christianity” to a pagan
country.

First, the concept of “private ownership” and related ideas will be
considered. Second, the article will attempt to develop a Christian ethical
perspective of land ownership. Third, the investigation will focus on the
implications of land ownership as a fundamental right, and lastly it will
examine the issue of land reform within a postcolonial paradigm.

2. Property Rights

A clear understanding of what the concepts “property” and “property
rights” entail is necessary for the development of a relevant ethical ap-
proach to the questions mentioned above. Regarding the concept of prop-
erty, De Waal, Currie, and Erasmus state:

Property is a word with such a variety of meanings that it is almost im-
possible to define accurately or exhaustively. For this reason, lawyers in
the Roman-Dutch legal tradition prefer to conceptualize property as a le-
gal relationship between persons and corporeal (physical tangible) things.
Property is then narrowly defined as the object of the relationship, the
physical object of a real right [2001, 413].
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In the law of properties a property right is defined as:

an abstract legal relationship which signifies that

• a legal relationship exists between the owner and a thing (legal object)
in terms of which the owner acquires certain entitlements in respect of
the thing; and

• a legal relationship exists between the owner and other legal subjects
with regard to the thing in terms of which the owner can force other
legal subjects to respect his exercise of the entitlements in respect of the
thing.

A legal relationship

• consists of indefinite entitlements which may vary from time to time in
respect of the same legal relationship or from legal relationship to legal
relationship; and is restricted by statutory measures, limited real rights,
other person’s personal rights, and the interests of the community [see
Van der Walt and Pienaar 2002, 53].

Property is therefore not restricted to land (Devenish 1999, 351).
However, this investigation focuses on land as property. For the pur-
pose of this investigation, it will also be necessary to distinguish be-
tween the concepts “private ownership” and “communal ownership” of
land.

The concept of property rights in a given community is determined by
legal, historic, economic, religious, political, and philosophic considera-
tions and views regarding ownership of property. Property rights in the
developed world are mostly seen as an individual right of a person. An
individual as a juristic person can own land and can buy and sell the land
at will. The land can be subjected to inheritance according to the wish
of the owner. Van der Walt and Pienaar quote the case Gien v Gien in
South Africa in 1979 where it is stated, inter alia, that a property right
is described as the most complete real right that a person can have with
regard to property (2002, 46). The point of departure concerning vested
property is that a person can use his own property within the limits set
by the law.

However, in Africa and other areas of the developing world, property
rights have come to refer to the rights of a certain community instead of
an individual. The situation is more or less similar to the view of property
rights held by the indigenous peoples of North America. Marger explains
that Indian lands were held communally, not as private property (1994,
162). Similar to the early colonial times in South Africa, whites perceived
the land as basically unoccupied. They also held the view that the land
was under-utilized and could therefore be occupied and cultivated in a
proper manner by the settlers. Land was taken with treaties, usually
entered into by Indians under stress or in ignorance of their meaning,
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through fraudulent schemes perpetrated by whites, or by sheer force.
Marger continues:

Displacement of Indian tribes was underwritten by government edict, and
by the late nineteenth century, most of the remaining Native population
had been forcibly resettled in reservations west of the Mississippi. It was
not coincidental that reservations were located on lands deemed by whites
virtually worthless for farming or grazing. Indian societies were reduced
physically through a combination of exposure to European diseases, armed
conflict, starvation, and the breakup of cultural systems that had tradition-
ally provided for social and material needs. Though Indians did make many
cultural adaptations to the white presence, this did not prevent the even-
tual destruction of their social forms and the succession of white dominance
[1994, 162].

Steytler explains that traditional or customary law always recognized
different tribes’ land ownership (2000, 1). The tribe’s history of occupa-
tion and control of territory determined its land ownership and other
land rights. Communal ownership was the order of the day. Land was
owned by tribes and large families under the leadership of a chief. Terre-
blanche refers to this phenomenon as “semi-feudalism” (2002, 260). The
idea of individual land ownership and the “terra nullius”1 doctrine that
originated during the rule of colonial powers was strange to the African
setting. In fact, traditional law did not recognize individual rights. Indi-
vidual land rights were not regarded as independent rights but derived
rights that were dependent on the ownership of the tribe to which the in-
dividual belonged. Shared tribal rules determined the individual’s access
to the land held in common. If the tribe lost ownership, all the derived
individual access rights also disappeared (Steytler 2000, 2). Africans did
not understand why a single person could own land exclusively while
others have no claim to use the land. The different views on property
rights resulted in severe conflicts between blacks and whites in South
Africa.2

3. Theological Perspectives

The question that thus arises is what can Christian ethics contribute
to this debate. In an attempt to answer this question, biblical and

1 The colonial powers of that time regarded unregistered land and “wide open spaces”
as “terra nullius” (nobody’s land) and as a result claimed it while it in fact was tribal land.
This land was divided into farms with new deeds, and in this way tribes were dispossessed.

2 The Land Act of 1913 in South Africa reserved land for whites and blacks, respectively.
As the African population increased, their land deteriorated rapidly and especially men
had to move to “white” areas where they received meager wages and were blocked from
advancement by a legislated “color-bar,” especially with regard to the system of private
ownership for whites only. See in this regard the exposition of Elphick (1997, 351) and
Terreblanche (2002, 260).
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theological principles regarding ownership and management of land
should be investigated. However, formulating biblical principles for
present-day theological and ethical reflection is indeed problematic, es-
pecially when dealing with the ethics of the Old Testament (Van Rooy
1997, 1). A researcher can err by either using biblical texts as prescrip-
tive while ignoring their historical, social, and cultural context, or by
rejecting the ethical relevance of the Bible out of hand. The approach of
this article is to define the underlying principles in the Bible regarding
the management of land ownership and their relevance for a present-day
situation.

Property rights and the management of land take many forms dur-
ing Old Testament times and it is not possible to determine one form
of ownership as an ethical example in a consideration of Old Testa-
ment property rights. The history of Israel progressed over many cen-
turies and was influenced by different cultural and political periods. For
example, when Israel was a tribal confederation, land was essentially
a family inheritance within the tribal structure. At this stage, prop-
erty rights differed from the practices in the ancient Near East. Fur-
thermore, in the monarchy the land and its resources belonged to the
king and his aristocratic patrons and little came of individual property
rights. Later, in the post-exilic period, the people of Israel enjoyed rel-
ative autonomy under the Persian king (see De Vaux 1988, 164). These
historical facts indicate how difficult it is to use Old Testament history
and culture as examples for present-day ethical reflection about property
ownership and its management, as was done by European settlers in
Africa.

However, land and property rights were important themes in Old Tes-
tament ethics, as is evident from the many instructions regarding the
management of land. It is indeed difficult to establish whether all these
instructions were actually applied in the pre-exilic period. However, this
should not be the primary focus of our attention. The vital question
is: What are the ethical values underlying the Old Testament’s moral
teaching about land? Regarding Old Testament ethics in general, Wright
rightly argues that Old Testament ethics are fundamentally theological
(1983, 21). He contends that they are related to God in every aspect—
to His character, His will, His actions, and His purpose. God takes the
initiative in grace and redeeming action and then makes his ethical de-
mand in the light of this fact. Ethics then becomes a matter of response
and gratitude, not of blind obedience alone. All the moral discourses
about property rights in the Old Testament should be understood within
this framework. Although moral instructions cannot be applied literally,
the underlying ethical principles embedded in the theological framework
are important. These underlying principles should be investigated if one
wants to develop a biblical perspective of land ownership.
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The right to land ownership was founded on the belief that all land
belongs to God and that He appoints humankind to be stewards of His
property; man only has temporal rights. In Old Testament times, the
head of the family owned the land of his patrimony legitimately, not sim-
ply by the technical legality of his inheritance, but ultimately because he
and his family held it from Yahweh. Women could also own land (Num-
bers 27:5, 36:1–13). These property rights were, however, seen as “divine
rights” and were protected by the inalienability of family land and by the
security under the law of property in general (Wright 1990, 119).

Leviticus 25:23–28 lay down the principles and rules for the inalien-
ability of family land and for its redemption. When someone became poor
and sold his land, the land had to be redeemed by way of land recovery
by a kinsman redeemer, through the subsequent recovery by the seller
himself when he had the means, or by the eventual return of the prop-
erty to the seller in the Year of the Jubilee. Every fiftieth year, which
was announced with the sound of a trumpet, was the time of the general
emancipation of all the inhabitants of the land. The fields lay fallow and
every man re-entered his ancestral property. However, exceptions were
made regarding city houses because it was not the means of a family
economic support in the same way as rural property. In this way the
Israelites made sure that the land could not be alienated in an absolute
sense (De Vaux 1988, 175). Land alienation on a permanent basis would
have run counter to the principle of divine ownership.

What can we learn from these Old Testament instructions? Do these
instructions have any bearing on contemporary property rights? In this
regard, the ethicist should examine the underlying principle. Wright pro-
poses an interesting solution (1990, 88). He argues for a paradigmatic,
eschatological, and typological interpretation of the Jubilee. His paradig-
matic approach deserves further attention. Wright argues that God’s re-
lation to Israel and its land was a deliberate reflection of His relation
to mankind. Although Old Testament instructions regarding the man-
agement of land has been fulfilled and surpassed in the person of the
Messiah according to the Christian theological perspective, the instruc-
tions continue to have—as in the case of the temple—a symbolic meaning
when seen from such a perspective. The land signifies the place of com-
munion with God, but also the place where the people as a “holy people”
can live according to certain specific values prescribed by the laws of the
covenant. This lifestyle is characterized by security, inclusion, fellowship,
blessing, corporate sharing, and responsibility. The deeper meaning of all
these instructions is the prevention of poverty and oppression of the poor.
This principle in the Old Testament is thus still relevant today, when in-
terpreted in a paradigmatic way. According to such an interpretation,
continuity did exist in the New Testament, neither in a literal sense nor
in the sense of fulfillment, but in these underlying values. Israel’s land
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as such has no relevance in the New Testament. As a matter of fact, the
church of the New Testament was faced with a situation where the right
of private ownership was recognized. There is no indication in New Tes-
tament ethics that such a practice was against God’s will.3 However, the
property ethics of the Old Testament were still relevant. The underlying
values of the Old Testament were continued in the New Testament dis-
pensation in a new sense. With reference to Ephesians 2:11-3:6, Wright
remarks:

Thus, by incorporation into the Messiah, people from all nations are en-
abled to enter into the privileges and responsibilities of God’s people which,
in the Old Testament, were focused on life in the land. Now Christ himself
takes over the significance and function of the old land-kinship qualifica-
tion. To be “in Christ,” just as to be “in the land,” denotes a status and
a relationship which have been given by God, a position of inclusion and
security, and a commitment to live ‘worthily’ by fulfilling the practical re-
sponsibilities to those who share the relationship with you. This is what is
meant by the typological understanding of the significance of Israel’s land.
It is simply treating the land as we do other greater features and themes of
the Old Testament, by relating it to the person and work of the Messiah and
through him to the nature of the community of those “in Christ”; Messianic
Israel [1990, 96–97].

God’s concern for the poor and the needy and His instruction that His chil-
dren should have the same concern are just as important in the New Tes-
tament as in the Old Testament.4 The paradigmatic interpretation of the
issue of land, which relates to the person and work of Christ, carries
the social and economic thrust of Old Testament ethics into the New
Testament ethics of practical relationships within the new Israel, the
Messianic community.

The same is true of the Jubilee. The church of the New Testament
applied the jubilary principles to its socio-economic life, as can be seen
in the parallel between Deuteronomy 15:4 and Acts 4:34. Regarding the
Jubilee, Wright concludes:

The jubilee was designed to prevent the accumulation of the bulk of the
land in the hands of a few. It protected a system of property rights that
was intended to be broadly equitable, with the ownership of land widely
spread throughout the population. It was an attempt to impede, and indeed

3 Kingston refers to Matthew 20:15 to prove this point (1992, 376). The Dutch ethicist
Douma indicates that the instruction in Acts 2:44–45 and 4:32–37 concerning the “commu-
nal possessions” of the early Christians does not alter the recognition of private property
in the New Testament (1996, 299). In his view these verses describe the style in which the
church members managed their possessions. The management of possessions remained an
individual matter, whereas the use of possessions bore all the traces of communality.

4 See for example 1 John 3:17; 2 Corinthians 8:13–15; James 2:1–7.
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periodically to reverse, the relentless economic forces that lead to a down-
ward spiral of debt, poverty, dispossession and bondage. Its major focus of
concern was the economic law. Within the limits of primitive agriculture,
its sabbatical fallow embodied a concern for the “health” of the soil itself.
All of these are far from being dead or irrelevant issues. They can still
furnish principles, objectives, paradigms, for a wide variety of Christian
socio-economic involvement in the modern world, perhaps especially in the
field of development [1990, 101].

Christian ethics can develop several norms emanating from this theo-
logical explanation. The following ethical norms for the management of
land can be derived from the paradigmatic interpretation of the Old Tes-
tament property ethics and the way in which these norms are developed
in the New Testament:

• Tenure is permitted although it must be seen within the framework of
divine ownership. This principle entails that stewardship becomes the
main principle in property management. Each individual can manage
his property individually; however, this management keeps the benefit
of the neighbor in view in such a way that the togetherness and the
well-being of the group govern its attitudes. Ownership must unfurl
in stewardship. The property owner, as steward, should manage his
property in such a way that others may benefit from it and poverty
can be kept in check.

• In the light of this point, it would be fair to argue that land ownership
should not lead to monopolies of individuals or groups and should not
be administered in such a way that some parts of the community are
enriched and others are impoverished.

• A fair distribution of land is of immense importance, particularly for
the prevention of poverty.

• Possession of land should be considered against the background of the
calling to share and to live in the spirit of fellowship. Land ownership
should serve the purpose of reconciling people and preventing social
divisions.

• Land should be utilized in a responsible way for the social and economic
well-being of the community.

In view of this explanation, it is fair to conclude that possession of land
with the “holy motive” of developing a Christian state or to bring the
“light of civilization” to indigenous peoples, as was the aim of European
settlers in, inter alia, Africa, violated these norms. These views distorted
the Christian message. The possession of land in the former colonies
ran against the main thrust of Christian ethics regarding the manage-
ment of land. Fair distribution of land and restitution seem to be basic
Christian values, because the aim is to alleviate poverty and to prevent
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monopolizing by the state or by the rich elite. This ideal is in line with
basic Christian moral ideals concerning the management of land.

4. Ethical Evaluation

If the deontological character of Christian ethics is taken as the point
of departure, one has to concede that private ownership is permissible
within the constraints of stewardship. Although the early Apologists and
the Church Fathers attacked the idea of property rights, it was defended
by later monastic adherents. Property rights at that time took the shape
of qualified rights in a feudal system. The Reformation promoted the idea
of individual ownership (Kingston 1992, 378). However, this principle has
not been consistently recognized in the history of Christianity.

At times, Christianity was co-opted in very destructive land policies,
such as during the times of monarchies and the feudal systems. During
the period of colonization by European powers, these powers occupied
land in the colonies by force with the blessing of some of the mainline
ecclesiastical traditions.5 This tendency is especially recognizable in the
development of Christianity in Africa, North America, and Latin Amer-
ica. It was only in the late 20th century that churches became concerned
about the injustices caused by colonialism and started to reflect on the
land issue.

The new social involvement of churches in the postwar society, and
especially the involvement of ecumenical movements such as the World
Council of Churches, restored the biblical norms for property rights. The
view of divine land ownership and humankind’s stewardship motivated
Christians to emphasize certain conditions that should apply in the case
of private ownership. These biblical norms can be applied to the issue of
land restitution today. However, in order to apply these norms, a clear un-
derstanding of the concept of “fundamental rights” as justiciable rights,
in opposition to the concept of “human rights” as moral ideals, is nec-
essary. Pogge rightly contends that the distinction between moral and
legal human rights is rarely drawn clearly (2004, 53).

The use of the concept “human rights” in general vernacular creates
a measure of confusion. In legal circles human rights are understood as
being those rights that are included in a declaration of human rights
and are legally enforceable (Van der Vyver 1975, 16–19). Human rights
are legal-claim rights that can be demanded without embarrassment or
shame (Shue 1980, 15). These rights are justiciable rights that can be
used in a bill of rights to limit the power of the authority. However, in

5 For a description of the role of Christianity in condoning this occupation in the colonies,
see Latourette 1953, 1226, and in South Africa in particular, Elphich and Davenport 1997
and Vorster 2003.
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ethical circles a wider meaning is attached to the concept. De Villiers in-
dicates that everything that has to do with morality is currently included
in the concept of human rights (1984, 37). From the above-mentioned ar-
guments, it seems that a clear and usable terminological distinction is
necessary, one that will be useful legally as well as ethically.

Seen from a legal-philosophical point of departure, Venter offers a
well-founded and useful explanation by distinguishing between the con-
cepts of human rights as fundamental rights, and human rights as eth-
ical principles or moral ideals (1985a and 1985b). He indicates that the
German concept of Grundrechte is used to organize human rights. Venter
furthermore explains that human rights in the European tradition “can
be described as fundamental values in the European tradition that es-
pecially underlies the political, juridical and legal order in that country.
Grundrechte are therefore rights that are defined in such a way that it
is legally useful” (1985a, 178).

In a subsequent article Venter elaborates on the matter and argues
that it does not logically make sense to speak of subjective rights (private
or according to private law) if the particular rights do not pertain to legal
objects (1985b, 355). Should one ignore the task of identifying objects to
which rights in public law pertain, it becomes much more difficult to give
legal content to these rights. According to Venter human rights should
be powerful legal-moral principles “on the basis of which the relationship
according to public law can be regulated and maintained” (1985a, 366).
It is therefore necessary to distinguish between human rights in a legal
sense, and human rights in an ethical sense, as Velema argues (1980,
49).

Venter suggests that the rights that are legally useful and that can be
included in a chapter on human rights as part of the constitution of a state
must be defined as fundamental rights (1985a, 366). Pogge uses the term
“legal human rights” to explain the scope of these rights (2004, 54) and
Shue defines them as legal-claim rights that justify demands (1980, 15).
Examples of such human rights would be freedom of speech, academic
freedom, the right to privacy, choice of education, freedom of movement,
personal freedom, the right to take part in the political process, and
religious freedom. Courts can protect such rights.6

In addition to this, it must be considered that fundamental rights are
not universally valid and can differ from place to place. This given can be

6 It seems as if the 1996 Constitution of the Republic of South Africa also applies this
distinction because one can speak of a declaration of rights (RSA 1996a, 6). The following
is said about the application of the Declaration: “The Declaration of Rights is applicable on
the total law and binds the legislative, the executive and judicial authorities and all civil
organs. A clause in the Declaration of Rights binds a natural or a legal person if, and to
the extent to which, it is applicable with consideration of the nature of the right and the
nature of any duty laid up by the law” (RSA 1996b, 6).
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ascribed to the fact that a country’s constitution grows from its history
with its own unique circumstances. Van der Vyver explains the matter
as follows: “The Grundnorm of any particular political community—the
basic norm that eradicates and modifies all its laws and institutions—
derives from the history of the people, and is quite often, in a reactionary
sense, conditioned by a lamentable past which the current constitutional
dispensation seeks to overcome” (1999, 670). That which is regarded as
important in a certain legal society may be regarded as less important in
another. What may be regarded as a fundamental right in one society, for
example free medical care, may not be a fundamental right in another
society because of financial restraints.

The concept of human rights as ethical principles, or in the words of
Pogge “moral human rights” (2004, 54), reaches further than the con-
cept of fundamental rights. According to Venter, the concept of human
rights pertains to public ideals. Human rights therefore have to do with
moral ideals or a particular ethos on the basis of which particular so-
cietal values can be developed (ANC 1998, 4). Not all these rights are
legally enforceable by the authority, but they may apply as principles in
a society and a society should be developed according to those principles.
Pogge explains this point of view as follows:

A commitment to human rights involves one in recognizing that human
persons with a past or potential future ability to engage in moral conversa-
tion and practice have certain basic needs and that these needs give rise to
weighty moral demands. The object of each of these basic human needs is
the object of a human right. Recognizing these basic needs as giving rise to
human rights involves a commitment to oppose official disrespect of these
needs on the part of one’s own society (and other comparable social systems
in which one is a participant) [2004, 58].

Shue argues that these basic moral rights are not less important than
fundamental rights (1980, 15). That is true in a moral sense. But the
fact of the matter is that basic human rights cannot function as a le-
gal demand in a process such as land restitution. A community can
agree that it is morally right to redress the land issue in a community
with imbalances, but an authority should have the legal means to carry
the process through. On the other hand, the subject who is affected
by the action of the authority should have the legal means to challenge
the action in a constitutional court. A community may promote a moral
right to eventually become a legal demand, but until then it cannot func-
tion in jurisprudence.

The determination of which rights can function effectively as justicia-
ble rights or as fundamental rights and which rights should be seen as
moral ideals or human rights in a given community lies predominantly
within the legal terrain and not so much within the terrain of ethics. Not
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every moral ideal can be defined as a justiciable right because many fac-
tors in a society, like for example lack of funds, can inhibit its application
as a justiciable right. However, they should still function as moral claims
and the ethicist can argue a case that these rights should be accepted as
legal claims or as fundamental rights.

What is important is that the Christian ethicist should thoroughly
keep this distinction in mind—especially when he contends for action
from the authorities to protect certain rights. I consider this distinction
to be a valuable tool in the ethical debate on human rights and relevant
for the topic under discussion. To conclude: The ethicist and the jurist
can identify human rights (moral rights, moral claims, basic needs) from
a certain base of principles—in other words, in a deontological way or
by means of philosophical consequentialism. The science of law formu-
lates fundamental rights (legal claim-rights, legal demands) as legally
justiciable rights from these ethical ideals. Ethics pursues moral human
rights or moral claims to nurture a culture of human dignity and respect,
and to convince a community that a specific moral claim should function
as a fundamental right in a given community.

Against this background I want to deal with the issue of land resti-
tution within the South African context. I begin with the question: Does
one have a fundamental right to own land? Can ownership of land func-
tion as a legal demand? Should a government be compelled to provide
land for all its citizens? Article 17 of the Universal Declaration of Human
Rights reads as follows: “Everyone has the right to own property alone
as well as in association with others” (United Nations, 1948).

The purpose of a property clause in a bill of rights is threefold. First,
it can be a claim to immunity against uncompensated expropriation of
private property. Second, it can be a claim of eligibility to hold property
and not to be excluded from the class of property-holders. Third, it can be
a claim to have property (De Waal, Currie, and Erasmus 2001, 411). Seen
from a Christian ethical point of view, one can agree with the formulation
of the Universal Declaration of Human Rights in principle, as long as it
is kept in mind that ownership must function within the perspective of
stewardship. Land ownership must be ownership for the benefit of the
whole community of people in a given society. The right to own property
is not an end in itself, but a means to an end.

Should this right, however, be interpreted in such a way that a land-
less person can claim land, on the basis of the right to own property,
and consider it to be the responsibility of the government to provide
land? This is indeed what a fundamental right entails. When taking
into account the administrative and economic limitations of most con-
temporary economies, it becomes clear that granting this right will not
always be possible (Devenish 1999, 363). No constitutional court can
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order a government to provide land for all its citizens when it does not
have the means to do so because of economic and administrative re-
straints.7 As a result, one has to argue that the right to claim land is
a human right, in other words, a moral ideal, but it cannot be seen as
a justiciable fundamental right because it is not feasible from an eco-
nomic point of view. A community should, however, pursue this moral
ideal, especially in a community with past imbalances such as South
Africa.

The position will be different for people who own land and people who
have been dispossessed in an unjust and illegal way. In this respect, the
dispossession of land during the times of the colonial regime and the
dispossession of land in oppressive systems such as the old communist
regimes come to mind. The right to redress in these cases is a funda-
mental right. People who own land have a right not to be dispossessed
by anyone through, for example, force or invasion. Article 17 of the Uni-
versal Declaration of Human Rights reads: “No one shall be arbitrarily
deprived of his property” (United Nations 1948). This right not to be ar-
bitrarily dispossessed should also be regarded as a fundamental right.
An owner should be protected by law, as is the case in constitutional
democracies.

Dispossession does not exclude expropriation and deprivation. Expro-
priation occurs when a state takes away property and either keeps it
for itself or transfers it to someone else. In such a case the individual
has a right to monetary compensation for the property that has been
taken. This possibility is in accordance with the Christian ethical norm
that ownership must be accompanied by stewardship. However, the rea-
son for expropriation must be determined by the benefit of the com-
munity. The state must explain how expropriation will benefit all and
courts must have the power to evaluate these reasons. Deprivation in-
volves the state’s regulatory powers over property and occurs when the
state leaves property in private hands but imposes restrictions on its
use. According to De Waal, Currie, and Erasmus, this act is permissi-
ble, provided that it is not arbitrary and is carried out in terms of a
law of general application (2001, 417). Seen from an ethical perspective,

7 In the interesting Grootboom case in South Africa, the Constitutional Court of South
Africa judged that a community cannot be built on the value of human dignity if a govern-
ment does not provide for the basic needs of people such as housing, medical care, access
to water and food, and equal access to land. However, these provisions are dependent on
available funds (see Government of the Republic of South Africa 2000, 44). In another Q1
important case this court resolved that socioeconomic rights can be limited due to insuffi-
cient resources (see Government of the Republic of South Africa 2003, 2). In the latter case, Q2
the court resolved that the government should take steps within its financial capacity to
realize socio-economic rights in a progressive way.
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deprivation must be applied cautiously because such an action can
disturb the welfare of a community. When restrictions lead to suffering
and poverty, the stewardship principle in property rights cannot function.
The court should once again have the power to rule out the action of a
government.

A good example of the protection of this right is found in the South
African constitution, which is regarded as one of the most liberal consti-
tutions in the world and which has to deal with the very sensitive issue
of land restitution against the background of South Africa’s past. Article
25 (1–5) of this constitution reads as follows:

25(1) No one may be deprived of property except in terms of law of general
application, and no law may permit arbitrary deprivation of property.

(2) Property may be expropriated only in terms of law of general
application—

• for public purposes or in the public interest; and
• subject to compensation, the amount, timing, and manner of payment

of which must be agreed, or decided or approved by a court.

(3) The amount, timing, and manner of payment of compensation must
be just and equitable, reflecting an equitable balance between the public
interest and the interests of those affected, having regard to all relevant
factors, including—

• the current use of the property;
• the history of the acquisition and use of the property;
• the market value of the property;
• the extent of direct state investment and subsidy in the acquisition and

beneficial capital improvement of the property; and
• the purpose of the expropriation.

(4) For the purposes of this section—

• the public interest includes the nation’s commitment to land reform, and
to reforms to bring about equitable access to all South Africa’s natural
resources; and

• property is not limited to land.

(5) The state must take reasonable legislative and other measures, within
its available resources, to foster conditions that enable citizens to gain
access to land on an equitable basis [see Republic of South Africa 1996a,
12].

When needed for the development of the broader community, private
land can be expropriated with fair compensation by the government.
It is permissible only for public purposes or in the public interest. The
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benefit for the community should be evident and should be proved with
ample legal, moral, and economic norms.8

However, everyone should have the right of access to land. This right is
the actual aim of the Universal Declaration of Human Rights. In colonial
times and during communist regimes, property was dispossessed and
people lost the right to acquire land. The same was true in the Apartheid
system in South Africa. In the latter case black people had no right to
own land in a “white area” and the same limitation was applied to white
people with regard to “black areas.” The Group Areas Act prohibited any
granting of ownership to a group in another group’s area. In the process
land was dispossessed, sometimes with insufficient remuneration. By
doing this, the government endeavored to establish homelands for each
ethnic group to be developed as “independent republics.”

The new constitution aims to rectify this position by recognizing that
everyone in South Africa should have access to land. However, this does
not mean that everyone should have land and that the government
should provide land to everyone. Guided by the principle that every-
one must have access to land, the government entered into an orderly
land reform program, which has to date been the most sensitive is-
sue in the process of reconciliation in South Africa. The aim is to re-
dress the inequalities caused by the previous system with regard to land
ownership.

As regards inequalities, the position of women and children needs
special attention. In this respect, aboriginal title may be introduced. The
practice of communal ownership discriminated against women and chil-
dren. The Black Administration Act 38 of 1927 held that “this type of land
is not always divisible by will, but must invariably devolve upon one male
person who is determined according to a prescribed table of succession”
(Nonyana 2003, 2). In terms of this Act, women were deprived of pro-
priety and contractual capacity. There is an inherent assumption that
either husbands or male relatives will take care of them within the am-
bit of family life, as in the case of their children. The custom of communal
ownership under the administration of a chief poses, in South Africa at
least, a number of ethical problems, as Nonyana indicates. One of these
is that orphans whose parents have died in the HIV/AIDS pandemic are

8 During the development of the dispensation of Apartheid in South Africa, land was
expropriated with the pretence that such an action would benefit all the population groups.
In fact, the government of the day argued that the Apartheid system will be better for all
inhabitants of the country. Generally accepted legal, economic, and moral norms reveal var-
ious deficiencies in the system, such as that better and more developed land was reserved
for white people. The redistribution of land took place with the aim to strengthen the politi-
cal and economic position of this group, although the argument was: “for the benefit of all.”
Therefore, I argue that government expropriation of land should adhere to internationally
accepted norms to prevent a repetition of such a policy.
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left to survive without land. Ethical norms to guide the execution of this
right will be formulated in the section dealing with land reform.

Access to land means nothing if the state and other financial in-
stitutions do not assist the financially dispossessed in acquiring land.
The dispossessed are the poor, who do not have the means to acquire
land by themselves and without assistance. It can therefore be argued
that every person or community coming from a background of institu-
tional discrimination should have the right to institutional assistance.
In the South African land reform program, the constitution makes pro-
vision for such institutional assistance. Institutional assistance is on
par with the Christian ethical principle that land ownership should be
managed in such a way that it does not perpetuate poverty and monop-
olies. Having said that, it is also important to stress the principle that
land should be utilized for the benefit of the community at large. Insti-
tutional assistance must include assistance in training and education
to ascertain that the beneficiaries of land reform can utilize the land
for the benefit of the whole community in a country. Mere ownership of
land without adequate utilization will also enhance poverty and hamper
development.

5. Land Reform in a Postcolonial Paradigm

In a postcolonial paradigm, land reform is necessary in order to create
opportunities for all and to eradicate the imbalances of the past. Land
reform can take the form of land restitution or equitable redress. The
principle in Biblical ethics that land ownership must not lead to poverty
and social inequality requires a fair redistribution of land in a case of
transition from an unfair past to a new dispensation. Therefore, land
restitution in South Africa can be regarded as a necessity when viewed
from a Christian ethical perspective. In the execution of this principle, a
certain condition should, however, apply. De Waal, Currie, and Erasmus
stipulate this condition and state that any property redistribution pro-
gram must clearly fall within the ambit of public interest (2001, 17). The
principle is clear, but the execution of this ethical principle is not easy
because public interest entails the interest of the previously disadvan-
taged groups as well as the landowners at the time of redistribution. It
also entails the benefit of the people who are dependent on the owner’s
use of the property. Expropriation to benefit some can lead to the impov-
erishment of others.

Clear ethical norms must therefore be set for land distribution in a
national and international context. The following ethical norms for resti-
tution in a national context can be set:

• In a divided community, the process of land restitution should aim Q3
to redress the injustices of the past, but also to serve the process of
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reconciliation. Redress and reconciliation are both biblical norms and
both must be considered as the two pillars of a reform program. Land
reform must not lead to further division and animosity in a community
at large.

• For this reason, a historical date indicating the commencement of the
era of dispossession and injustice must be agreed upon, as well as a
sunset clause for claims. Such a limitation is necessary because the
process must not cause impatience in the circles of the aggrieved or
insecurity of justice in the midst of the landowners. Otherwise resti-
tution can become an on-going process that can impede reconciliation
and nation-building. Without these conditions a land reform process
can become chaotic, as in the case of Zimbabwe. In South Africa, the
Land Act of 1913,9 which led to the dispossession of black people’s
land, was chosen as the date ushering in the period of legal claims.
Claims for restitution had to be lodged by December 31, 1998, and this
means that once all submitted claims had been finalized, the restitu-
tion entitlement will have come to an end. These provisions secured a
responsible and peaceful process up to this point in time.

• Restitution should start with state-owned property. In spite of the fact
that the “terra nullius” doctrine is rejected nowadays, the fact is that
in previous colonies the present governments still own land that was
dispossessed due to the colonial doctrine. Restitution of such property
demonstrates the collective responsibility of the previous advantaged
community. Furthermore, such a process will not harm the delicate
fiber of the economics of a country.

• The government of the day must pay fair compensation to the present
owner and his employees. After a long period that stretches genera-
tions, a present owner cannot be held responsible for the injustices of
the past. The owner should not bear the burden alone. Furthermore,
fair compensation by the government is also a symbol of collective re-
sponsibility of a whole community in rectifying injustices of the past.
People losing their means of survival when land they live and work on
is redistributed should also be compensated. Otherwise land redistri-
bution will create poverty instead of development. Such an action will
be contrary to the biblical norm that ownership of land may not lead
to impoverishment.

• New owners should be trained and educated to utilize land as respon-
sible stewards. Mere ownership of land must not be seen as an end
in itself, but the means to the end of the benefit of the community. To
repossess utilized land and to redistribute it in such a way that it is
not utilized profitably endangers growth and development.

9 This act was repealed by section 1 of Act 108 of 1991.
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• Any redistribution of land should aim to serve the delicate balance
between the necessity of land reform and the aim of economic stability
and growth. Land restitution itself may not always be possible, but re-
dress can take other forms such as providing job opportunities, educa-
tion, or housing. In other words, a disadvantaged person may perhaps
not receive the land he lost or other land, but he can be compensated
through other means to rectify his material losses.

• The practice of communal ownership and the laws that aim to re-
dress the situation must be revisited from an ethical and legal perspec-
tive. The doctrine of “Aboriginal title” can be considered, as is nowadays
the case in the United States, Canada, New Zealand, and Australia
(Devenish 1999, 354). Following the history of large-scale displacement
of indigenous peoples in the United States, recent American policies
focus on political self-determination and on the protection of remaining
Indian lands in 278 federal Indian reservations. The Indians experi-
ence greater empowerment and have developed many enterprises on
reservation lands (Marger 1994, 165). However, the percentage of im-
poverished families is two and a half times more than the average
in the United States. If the doctrine of “Aboriginal title” is applied in
South Africa, it must be done in such a way that in the end owner-
ship in tribal communities will be available to women and children,
and it should be beneficial to economic empowerment. The practice
of registering the title in the name of the tribal leader and there-
after in the name of his male successors creates a problem regarding
the financial security of women and children. Women are excluded
from land ownership according to this practice. In this regard the
process in South Africa will be more just if it follows the example
of restitution in the United States and Canada, where “Aboriginal ti-
tle” includes women. The present practice regarding communal own-
ership in South Africa violates the biblical idea that land ownership
should be to the benefit of the community and may not impoverish
people.10 To solve this problem, the use of current international in-
struments such as the conventions of the United Nations and the
African Charter on the Rights and Welfare of the Child can be of great
value.

In my opinion the South African program meets the requirements of
these Christian ethical norms. To prove this statement, I again refer to
the South African Constitution, where the topic of land restitution is
addressed in section 25 (6–9) as an example of land reform in a national
context.

10 The present law system in South Africa is on the right track with its requirements that
group-based land-holding systems function in a transparent, accountable, and democratic
manner. However, the problems have not been solved completely, as Nonyana indicates
(2003, 7).
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25 (6) A person or community whose tenure of land is legally insecure as
a result of past racially discriminatory laws or practices is entitled, to the
extent provided by an Act of Parliament, either to tenure which is legally
secure, or to comparable redress.

(7) A person or community dispossessed of property after 19 June 1913
as a result of past racially discriminatory laws or practices is entitled, to
the extent provided by an Act of Parliament, either to restitution of that
property, or to equitable redress.

(8) No provision of this section may impede the state from taking legislative
and other measures to achieve land, water and related reform, in order to
redress the results of past racial discrimination, provided that any depar-
ture from the provisions of this section is in accordance with the provisions
of 36(1).

(9) Parliament must enact the legislation referred to in subsection (6) [see
Republic of South Africa 1996a, 12].

The South African process of land reform is currently taking its course
on the foundation of the principle set in the Constitution and the relevant
laws. Until May 2005, 58,000 of the 79,000 claims that had been lodged
at the cut-off date of December 31, 1998 have been resolved amicably.
Of the disputed claims only 41 have been solved by the Lands Claims
Court in the years 1995–2005. Up to now only 4.5% of the intended 30%
of commercial farmland has been transferred. The current president,
Mr. Mbeki, instructed the Land Claims Commission to complete the pro-
cess at the end of 2005. Meanwhile, this period has been extended to
December 2007. An investigation of the development of a representa-
tive number of the settlements indicates that the process up to now was
fair and satisfied all the parties concerned. Two problem areas, however,
arose. First, claimants regard the progress as too slow. The number of
claims that have not been dealt with up to now indicate that the process
will take several years more to complete. Expectations and hope may
turn into impatience and unrest, and that will harm all the good inten-
tions and well-developed structures. The process should be accelerated.
Second, the present lack of training of new landowners, especially in the
field of modern agricultural methods, may harm the agricultural indus-
try in the long run. Training should become an inherent part of land
reform in South Africa.

A process of land reform should also address the issue of interna-
tional redress. Colonial powers in the past utilized land in the colonies
for their own advantage. Huge agricultural and mining enterprises are
good examples of this. In some cases such processes are still on-going.
This fact stresses the issue of international redress. Should the colonial
powers pay remuneration for their utilization of land that they exploited
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under the “terra nullius” doctrine? Seen from the perspective of the eth-
ical norms previously mentioned, one can argue a case for international
restitution if it can be proven that the international exploitation of land
benefited the colonial power, but impoverished local communities. Inter-
national redress can be carried into effect by debt relief and by providing
access for new farmers in the old colonies to the markets of Europe.
Interest on international debt constitutes a huge percentage of the cur-
rent budgets of former colonies, and this situation has been aggravated
because of the devaluation of currencies in developing countries due to
the tremendous financial growth in the Northern hemisphere. Farmers
in the previous colonies find it difficult to compete with farmers in the
United States and Europe due to the substantive subsidies to agricul-
ture in the mentioned areas. Abolishing these subsidies can open mar-
kets and will give farmers in the old colonies the possibility of entering
foreign markets and to compete on an equal level. Many countries at
this point of time have engaged in such processes of redress with good
results. However, it remains important for the United Nations Human
Rights Council and other international bodies to debate the ethics of
international redress, and the means to rectify past injustices.

6. Conclusion

The issue of land reform is a sensitive topic of current interest. Land
reform has the potential to develop into national and international con-
flict, not only if it is not addressed, but also if it is addressed wrongly.
Christian ethics can shed light on the solution of this problem by re-
minding us that the ownership and the use of land are deeply related
to humankind’s calling to stewardship. Ownership and stewardship are
two sides of the same coin.

Land restitution is essential in countries going through a transition
from an unjust past to a constitutional democracy. The purpose of this
restitution should be to redress the injustices of the past and to build a
peaceful, prosperous, and reconciled society. In the process, the nation at
large should be willing to sacrifice by way of higher taxes to finance the
process. Land restitution must also be a priority of these governments’
financial expenditure. These sacrifices can be a symbolic act, which is
an essential part of reconciliation (Vorster 2004, 217).

The current processes of international redress should be welcomed as
a step in the right direction, but the process must be promoted on a global
scale. The growing gap between rich and poor countries is detrimental
to the maintenance of peace. Where exploitation of former colonies by
the countries of the developed world can be proved, the moral demand
for restitution should be promoted by international bodies such as the
United Nations Human Rights Council.



BL063/JORE jore˙290 September 15, 2006 0:26

Ethics of Land Restitution 705

If the sensitive process of land restitution is carried out in a fair and
sincere way it can be an important building block in the development of
sustainable economic development and growth, especially in the devel-
oping world.
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